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CITY OF RADFORD - COUNTY OF MONTGOMERY
SETTLEMENT AGREEMENT

PROCEEDINGS OF THE COMMISSION

On December 20, 1985 the Commission on Local Government received
notice from six landowners, pursuant to the provisions of Section
15.1-945.7(A) of the Code of Virginia, of their intent to petition for
the annexation to the City of Radford of six unpopulated parcels of
property located in Montgomery County encompassing 1.62 square miles
of territory.l The six landowners, which included five individuals
and the City of Radford, represented more than 51% of the landowners
in the area and held ownership to more than 51% of the property in
that area.Z Consistent with the Commission’s Rules of Procedure,
the petitioners‘ notice was accompanied by data and materials sup-
portive of the proposed annexation.3 Further, in accordance with
statutory requirements, the petitioners' concurrently gave notice of
the proposed annexation action to Montgomery County and 28 other

lsee Petition of 0la S. Bowling, Simuel 0. Lewis, Alice E.
Lewis, Patricia H. Lewis, Simuel 0. Lewis, Jr., and City of Radford,
Virginia for annexation of land in Montgomery County, Virginia into
the City of Radford, Dec. 19, 1985.

2Sec. 15.1-1034 of the Code of Va. permits voters or owners
of 'real estate to petition the circuit court for the annexation of
property to adjacent municipalities. Such petitions must contain the
signatures of 51% of the qualified voters or 51% of the owners of real
estate in number and land area in the area to be annexed, Annexation
actions instituted in this manner are to be reviewed as though ini-
tiated by a municipal governing body. Prior to 1985 such citizen
petition annexations were not required to be reviewed by the
Commission on Local Government. The area petitioned to be annexed to
the City of Radford included two parcels of approximately 76 acres and
two acres, respectively, whose owners did not join in the request for
annexation.

3See Annexation Proceedings, 0la S. Bowling, et. al. vs.
County of Montgomery, Virginia, 1985, filed with the Commission an

Local Government on Dec. 24, 1985.



potentially affected local governments.?

Due to the County's motion, filed in the Circuit Court of
Montgomery County, challenging the legality of the City of Radford's
use of provisions of Section 15.1-1034 of the Code of Virginia to
annex City-owned property, at its meeting with representatives of the
petitioners and the County on January 14, 1986 the Commission deferred
the scheduling of its review of the annexation issue until the court
addressed the legal issue.? At that meeting, however, the
Commission delegated to its Chairman the authority to designate an
independent mediator upon request of the parties to assist in seeking
a settlement of the annexation issue.b

On February 3 and February 24, 1986 the Commission received two
additional notices from landowners, filed pursuant to Section
15.1-945.7(A) of the Code of Virginia, seeking the annexation to the
City of Radford of two unpopulated parcels of land lTocated in

45ec. 15.1-945.7(A).

SThe motion filed by Montgomery County argued that Sec.
15.1-1034 of the Code of Va, does not permit a municipality to peti-
tion for the annexation of property as a landowner. The County notes
that in annexations initiated under Sec. 15.,1-1034 the municipality to
which the property would be annexed is treated as a defendant in the
proceedings. Thus, if a municipality was permitted to petition for
the annexation of municipally-owned property as a landowner, it would
be both a plaintiff and defendant in the same case. Accompanying the
County's motion to bar Radford from proceeding with the annexation of
City-owned property under the provisions of Sec. 15.1-1034 of the
Code of Va. was a request to the Circuit Court for the appointment of
a special three-judge court to rule on the County's motion to dismiss.
The Circuit Court of Montgomery County denied the County's motion to
dismiss and its request for the appointment of a special three-judge
court on January 31, 1986. On February 12, 1986 the County requested
that the denial of its motions be set aside and action on that request
by the Circuit Court of Montgomery County was pending at the time the
intergovernmental agreement was concluded between the City and County.

60n January 22, 1986 the Chairman designated, with con-
currence of the City and County, Dr. James F. Wolf of Virginia
Polytechnic Institute and State University as independent mediator.
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Montgomery County.’/ The notices, filed by a total of six individ-
uals, requested that the Commission's review of their respective
annexation proposals be consolidated with the review of the petition
previously filed by the City of Radford and five other property
owners. With the consolidation of the three separate notices filed
with the Commission, the area petitioned to be annexed to the City of
Radford included eight unpopulated parcels of land comprising 2.06
square miles of territory in the County.

Following negotiations by representatives of the petitioners and
the County, aided by the Commission-designated mediator, an agreement
was negotiated and presented to the Commission on March 3, 1986.8
This proposed agreement contained provisions which (a) granted the
City an annexation of 1.45 square miles of territory in Montgomery
County, (b) established a moratorium on further City-initiated annex-
ation for a period of 15 years subsequent to the effective date of the
agreed annexation, (c) called for the City to develop its proposed
Ingles Mountain landfill in the area sought for annexation only for
the disposal of inert materials, (d) waived claims by the County for

7See Petition of Bruce H. Davis and Hucy N. Davis

{(hereinafter cited as Davis petition) for annexation of land in
Montgomery County, Virginia to the City of Radford, Virginia filed
with the Commission on Local Government on Feb., 3, 1986; and Petition
of James L. Wiley, Jr., Lewis S. Wiley, Camille D, Sullivan, and Hugh
X. Sullivan (hereinafter cited as Wiley petition) for annexation of
land in Montgomery County to City of Radford filed with the Commission
on Local Government on Feb, 24, 1986. Both petitions were filed pur-
suant to the provisions of Sec. 15.1-1034 of the Code of Va. The area
described in the Davis petition contained 79.3 acres and was located
south of Interstate Highway 8l adjacent to property owned by the City
of Radford. The property included in the Wiley petition contained
approximately 589 acres and was contiguous to the northeastern bound-
ary of the City of Radford. Representatives of both of the peti-
Eionirs were included in the ongoing negotiations between the City and

ounty.

8The proposed agreement was submitted for review by the
Commission pursuant to Sec. 15.1-1167.1 of the Code of Va.



the City's assumption of a portion of its debt and for compensation
for the loss of net tax revenue, and (e) committed the City to receive
and treat sewage from certain portions of the tounty.9 On April 1,
1986, consistent with a request from the Commission, the petitioners
filed revised materiais and exhibits in support of the negotiated
settlement.10

On April 21, 1986 members of the Commission toured the area pro-
posed for annexation and other relevant areas and facilities in the
City and County and received oral presentations from the parties in
support of the settlement agreement.ll In addition to its receipt

SWith respect to the Ingles Mountain site, Montgomery County
had previously denied the City's request for a special use zoning per-
mit for the utilization of a portion of the property for a sanitary
landfili. The City of Radford appealed the denial of that permit to
the Circuit Court of Montgomery County and ultimately to the Supreme
Court of Virginia. In addition, Montgomery County had opposed the
City's application to the Virginia Department of Health for a permit
to operate a sanitary landfill at the Ingles Mountain site. See
Appendix A for the complete text of the Settlement Agreement. See
Appendix B for a map of the area proposed for annexation.

10The area to be annexed under the terms of the proposed
agreement exciudes the property owned by one of the original
petitioners (0Ola S. Bowling) as well as that in the Davis petition.
By separate letters filed with the Commission on Local Government on
April 21, 1986, Mrs. Bowling and the Davis petitioners formally
withdrew their request to be annexed to the City of Radford. On that
date the Commission also received a request from a property owner
{(Mrs, Irene Noell Turner) whose property was included in the original
petition without her concurrence, and which is in the area proposed
for annexation under the terms of the agreement, supporting the incor-
poration of her land into the City. Previously, the Commission had
received a letter from a representative of the Wiley petitioners,
whose property is included in the proposed annexation, indicating con-
currence with the annexation of that property to the City of Radford.
(Robert A. Lowman, Attorney for James L. Wiley, dJdr., et al, letter to
staff of Commission on Local Government, Mar. 26, 1986.) The revised
exhibits and materials filed by the City of Radford are contained in a
document entitled Part IV, Information, Data, and Factors Relative to
Mandatory Commission Reviews, City of Radford (hereinafter cited as

City Annexation Exhibits).

llgye to a death in his family Chairman Harold S. Atkinson was
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and consideration of materials and testimony from petitioners and
Montgomery County, the Commission solicited comment from other poten-
tially affected local governments and from the public. Each locality
qualifying for notice of the proposed annexation under the provisions
of Section 15.1-945.7(A) of- the Code of Virginia was invited by the
Commission to submit testimony on the proposed annexation for its con-
sideration. Further, the Commission held a public hearing, which was
advertised in accordance with Section 15.1-945.7(B) of the Code of
Virginia, on the evening of April 21, 1986 in Radford. The public
hearing was attended by approximately 25 persons and produced testi-
mony from two individuals. In order to permit the receipt of ad-
ditional public comment, the Commission agreed to keep open its record
for written submissions from the public through May 21, 1986.

SCOPE OF REVIEW

The Commission on Local Government is directed by law to review
proposed annexations, petitions for partial county immunity, other
local boundary change and transition issues, as well as negotiated
agreements settling such matters prior to their presentations to the
courts for ultimate disposition. Upon receipt of notice of such a
proposed action or agreement, the Commission is direcfted "to hold
hearings, make investigations, analyze local needs" and to submit a
raport containing findings of fact and recommendations to the affected
local governments regarding the issue.l2 With respect to a proposed
agreement negotiated under the authority of Section 15.1-1167.1 of the
Code of Virginia, the Commission is required to determine in its
review "whether the proposed settlement is in the best interest of the

not present for the oral presentations and public hearing on April 21,
1986. In view of this fact, Mr. Atkinson is not a signatory of this
report.

1250 15,1-945.7(A), Code of Va.
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Commonwealth.,"

It is evident that the General Assembly encourages local govern-
ments to attempt fo negotiate settlements of interlocal boundary
change and transition issues. Indeed, one of the foremost respon-
sibilities of this Commission is to assist local governments, upon
appropriate request, in such efforts. In view of this apparent
Tegislative intent, the Commission believes that interlocal
agreements, such as those negotiated by the City of Radford and
Montgomery County should be approached with respect and with a pre-
sumption of their compatibility with applicable statutory standards.

As we have noted in other reports, however, the General Assembly
has decreed that interlocal agreements negotiated under the authority
of Section 15.1-1167.1 of the Code of Virginia must be reviewed by
this Commission prior to their final addption by local governing
bodies. We are required to conclude, therefore, that while interlocal
agreements negotiated for purposes of resolving boundary change issues
are due respect and should be approached with a presumption of their
consistency with statutory standards, such respect and presumption
cannot be permitted to render our review a pro forma endorsement of

any proposed settlement. Our responsibility to the Commonwealth and
to the affected localities mandates more.

GENERAL CHARACTERISTICS OF THE CITY, THE COUNTY,
AND
THE AREA PROPOSED FOR ANNEXATION

CITY OF RADFORD

The City of Radford was granted independent city status in 1892,
five years after its initial incorporation as a town.l3 Since that
date the City has experienced three boundary expansions, the most
recent occurring in 1980.14 As of 1980, the City of Radford had a

L3Chester W. Bain, “A Body Incorporate": The Evolution of
City-County Separation in Virginia (CharTottesviile, Va.: The

University Press of Virginia, 1967), Appendix A.

Mppnexation Proceedings, 0la S. Bowling, et. al, vs. County




population of 13,456 persons, reflecting a population growth of 12.7%
since the 1970 Census.l5 Demographic estimates for 1984 placed the
City's population at 13,400 persons, a decrease of 0.4% since the pre-
ceding decennial Census.1® Based on its estimated 1984 population
and its current land area of 8.18 square miles, the City has a popula-
tion density of 1,638 persons per square mile.l7

In terms of its real estate and public service corporation prop-
erties, the data indicate that between 1970 and 1980 the total true

~ value of such property in the City of Radford increased from $61.4

million to $181.9 million, or by 196.3%.18 As of 1983, the total
true vaiue of real estate and public service corporation property in
Radford was $231.4 million, an increase of 27.2% since 1980,19

of Montgomery, Virginia, Exh. RM-3. A1l of the territory added to the

City of Radford occurred by citizen-initiated petition. The 1980
annexation added approximately 538 acres and 272 persons to the City.

15y, 5. Department of Commerce, Bureau of the Census, 1980
Census of Population, Number of Inhabitants, Virginia, Table 2. The

City's population growth is affected by the presence of Radford
University within its corporate boundaries. The Commission notes that
between 1970 and 1980 the City's nondormitory population grew by 9.8%.
(U. S. Department of Cémmerce, Bureau of the Census, 1970 Census of
Population, Characteristics of The Population, Virginia, Table 120;

and 1980 Census of Population, General Social and Lconomic
Characteristics, Virginia, Table 172.)

16Julia H. Martin and David™W. Sheatsley, Estimates of The
Population of Virginia Counties and Cities: 1983 (Final) and 1984

(Provisional) (Charlottesville: Tayloe Murphy Institute, University of

Virginia, 1985).

17C1’ty Annexation Exhibits, Sec. C.

13Virginia Department of Taxation, Estimated True (Full) Value
of Locally Taxed Property in The Several Counties and Cities in

Virginia - 1970, June I97I; and Virginia Uepartment ot Taxation,

Virginia Assessment/Sales Ratio Study, 1980, Mar. 1982.

19Virgin1a Assessment/Sales Ratio Study, 1983, Mar. 1985.
Between 1980 and 1983 the true value of real estate and public service
corporation properties subject to Tocal taxation in all Virginia local-
ities increased by 24.0%.
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These data indicate that the City has experienced significant develop~-
ment in recent years. ,

With respect to Radford's current physicaTldeve1opment, 1982 iand
use data reveal that of the City's total area (8.18 square miles),
23.9% is utilized for residential purposes, 1.9% is committed to com-
mercial enterprise, 4.1% is engaged in industrial activity, 7.7% is
devoted to public or semi-public usage, with 43.7% (2,328 acres)
remaining vacant.<0 Thus, the City still contains a significant
amount of vacant land, some of which, however, is restricted in its
development potential by environmental constraints.

COUNTY OF MONTGOMERY

Montgomery County was created by the General Assembly in 1777 from
territory formerly a part of Botetourt, Pulaski, and Fincastle
Counties, with the Tatter jurisdiction being terminated in the
process.21 Between 1970 and 1980 the County's population increased
from 46,813 to 63,285 persons, or by 35.2%.22 The County's 1984
population was estimated to be 64,900 persons, an increase of 2.6%
since the 1980 Census.23 Based on its 1984 population and a land

20city of Radford, Radford Comprehensive Plan, 1984, p. 36.
Approximately 14.3% of the Tand within the City is used for road or
raitroad rights-of-way, and 4.4% of the City's area is covered by
water. The Commission notes that the land occupied by Radford
University increased from 51.45 acres in 1973 to 124.56 acres in 1982,
or by approximately 142%.

213, Devereux Weeks, Dates of Origin, Virginia Counties and
Municipalities (Charlottesvilie: Institute of Government, University

of Virginia, 1967.)

221980 Census of Population, Number of Inhabitants, Virginia,
Table 2., Within the County's borders are two incorporated towns with
a total 1980 population of 40,983 persons, representing 64.8% of the
County's residents.

23gstimates of The Population of Virginia Counties and Cities:
1983 (Final) and 1984 (Provisional).
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area of 391.16 square miles, the County has an overall population den-
sity of 166 persons per square mite.24 _

In terms of its real and public service corporation properties,
the data indicate that between 1970 and 1980 the total true value of
such properties increased from $226.0 million to $1,048.0 miliion, or
by 363.7%.25% By 1983, the true value of the County's real estate
and public service corporation property had increased to $§1,227.8
million, a grthh of 17.2% since 1980.26 These data reflect a devel-
oping locality.

Despite the County's population growth since 1970, the statistics
suggest that Montgomery County remains largely rural, with agri-
cultural and forestal activities continuing as major components of the
County's economic base. According to a 1982 land use survey, only
4.2% of the County's land area was devoted to residential, commercial
or industrial uses. Public or semi-public uses, consisting mainly of
the properties of Virginia Polytechnic Institute and State University
(3,800 acres), the U. S. Army's Radford Arsenal (3,000 acres), and the
Jefferson National Forest (19,500 acres), comprise an additional 12%
of the County's land uses.2/

!

AREA PROPOSED FOR ANNEXATION

Although the area proposed for annexation under the terms of the
agreement between the City and the County comprises six unpopulated
tracts of land, it does contain 1.45 square miles of territory and
$605,000 in total assessed property values subject to local

24C1ty Annexation Exhibits, Sec. C.

25gstimated True (Full) Value of Locally Taxed Property in The
Several Counties and Cities in Virginia - I9/0; and Virginia
Assessment/Sales Ratio Study, 1980.

26V1rginia Assessment/Sales Ratio Study, 1983.

27County of Montgomery, Comprehensive Plan for Montgomery
County, 1983. Approximately 2.2% of the County's land area 1ts
occupied by road and railroad rights-of-way.
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taxation.28 Thus, the area includes 0.4% of the County's land area
and 0.05% of its 1985 total assessed property ya]ues. With the excep-
tion of a riding stable and a vacant single-family dwelling unit,
which occupy collectively only 2% of the Tand in the area proposed for
annexation, that area is undeveloped or in agricultural and forestal
uses .29 Further, there are no County-owned facilities situatedﬁin

the area proposed for annexation. There is in the area, however, a
196-acre parcel of property owned by Radford which is the site of the
proposed Ingles Mountain inert waste Tandfi11.30  With respect to

the remaining parcels in the area proposed for anmexation, the City
has advised the Commission that the property, including the agri-
cultural lands which surround the riding stables, have potential for
future residential or commercial development based on location, devel-
opment trends, and availability of public utilities.3l 1In sum,

while vacant, the area proposed for annexation contains a site which
would serve the City's solid waste disposal needs and includes other
property with development potential.

2BFrederick L. Hilliard, Planning and Grants Coordinator, City
of Radford, communication with staff of Commission on Local
Government, May 20, 1986.

291hid.

30The site for the proposed landfill is Tocated on City-owned
property north of Interstate Highway 81 in the area proposed for
annexation and consists of approximately 20 acres. Inert solid waste
ijs defined by the Virginia Department of Health to include materials
such as refrigerators, concrete, brick, ash, rubble, tires, and machin-
ery. (Virginia Department of Health, Ruies and Regulations of the
Virginia Department of Health, Ch. XXVIII, Disposal of Sol1d Waste.)

3lThe portion of the property owned by the City of Radford
which will not be utilized for the Ingles Mountain landfill adjoins
land in the City which is currently being considered for development
as an industrial park. Further, the Turner tract is located at the
intersection of Rock Road, an east-west thoroughfare, and State
Route 177 and is adjacent to existing City water and sewer lines. The
589 acre Wiley tract is located along U. S. Highway 11 and is tran-
sited in part by a Montgomery County Public Service Authority sewage
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STANDARDS FOR REVIEW

INTERESTS OF THE CITY

Although the annexation authorized under the terms of the proposed
agreement will not result immediately in the addition of any new resi-
dents to the City, it will, however, provide Radford with 1.45 sguare
miles (928 acres) of territory and $605,000 in assessed property
values subject to local taxation. Notwithstanding the fact that
almost all of the territory to be annexed is vacant or remains in
agricultural or forestal uses, City officials have indicated that por-
tions of the proposed area have significant potential for future resi-
dential or commercial development by virtue of their Tocation along
major arterials leading to Radford. In addition, all of the parcels
in the area proposed for annexation are located in close proximity to
public utility T1ines which further enhances their development
potential,32 Thus, while the area proposed for annexation currently
contains only modest fiscal resources and service Tiabilities, the
benefits which may accrue to the City as well as the responsibility
for the provision of urban services can be expected to increase with
the development of the area.

In addition to the annexation authorized by the settlement, the
proposed agreement contains other provisions which the Commission
deems important to the City of Radford. First, in conjunction with
Radford's acceptance of an extended moratorium on future annexation
proceedings, Montgomery County has waived any claim for compensation
from the City for loss of net tax revenue or for Radford's assumption

collection line. [Testimony of Robert P. Asbury, Jr., City Manager,
City of Radford, Transcript of The Oral Presentations Before The
Commission on Local Government, City of Radford - Montgomery County

Interlocal Agreement (hereinafter cited as Transcript), Apr. 21,

1986, pp. 18, 20, 23-25, and 52.]

32City water and sewer lines are contiguous to or are within
300 feet of four of the parcels in the area proposed for annexation.
The Wiley property has direct access to a sewage collection line owned
by the Montgomery County Public Service Authority. The parcel owned
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of a portion of its debt.33 Second, under the terms of the proposed
agreement, Montgomery County, which had previously opposed the City's
application to the Virginia Oepartment of Health for a permit to
establish a sanitary Tandfill at the Ingles Mountain site, has agreed
to withdraw its opposition to Radford's revised plans which would
restrict the use of the landfill to the disposal of inert materials,34
Thus, this provision allows the City to secure a location for the
disposal of a portion of the solid wastes and eliminates a source of

~ prolonged controversy with its neighboring jurisdiction.35

Finally, the agreement contains provisions whereby Montgomery
County will "proceed in good faith" to consider Radford's forthcoming
application to have approximately 268 acres of City-owned property
located on the southern side of Interstate Highway 81 in the County

by the City of Radford is located within 1,800 feet of an existing
City water main and a planned City sewer line in the right-of-way of
State Route 232. The construction of the State Route 232 sewer Tine,
which is contained in the proposed 1986-1991 City of Radford Capital
Improvement Program, is to be completed by July 1987. (Hilliard,
communications with staff of Commission on Local Government, May 6

. and May 20, 1986.)

33settiement Agreement, Sec. 2.05(c). In addition, no County-
owned facilities which the City could be required to purchase are
located in the area proposed for annexation.

3settlement Agreement, Sec. 3.01, The City had originally
sought to locate a sanitary Tandfill at the Ingles Mountain site to
replace its existing facility which is nearing its capacity. As a
result of an agreement signed with Pulaski County on February 21,
1986, the City will dispose of approximately 80% of the solid waste
generated within its borders at that County's Cloyd's Mountain tand-
fi1l. In addition, the agreement between the City and Pulaski County
calls for the parties to develop jointly plans to construct a facility
which will convert the solid waste from both jurisdictions into fuel
for industrial consumption. (Testimony of Asbury, Transcript, pp.
28-29.) Approximately 20% of the City's solid waste is Tnert material
and will be disposed of at the proposed Ingles Mountain landfill.
(Testimony of Asbury, Transcript, pp. 34 ff.)

35In January 1985 Montgomery County denied the City's appli-
cation for a special use zoning permit to locate a sanitary landfill
on a portion of the Ingles Mountain site. The City of Radford
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rezoned from A-1 Agricultural to M-1 Industrial to facilitate its
future industrial development.36 This property, which was origi-
nally included in the area sought for annexatién by the City, has
frontage along Interstate Highway 8l and access to an interchange on

~ that major interstate thoroughfare. The proposed rezoning of that

property to permit industrial uses could significantly enhance its
development potential. In our judgment, the proposed agreement is in
the interest of the City of Radford.

INTERESTS OF THE COUNTY

The proposed annexation sanctioned by the agreement between the
City and County will have minimal impact on Montgomery County. The
proposed transfer of territory to Radford will resu1§>1n the County's
loss of no population, only 0.4% of its land area,igh]y 0.05% of its
total 1985 assessed property values subject to 1oc%1 taxation.37
Further, the agreement contains provisions by which the City of
Radford agrees not to initiate further annexation proceedings for a
period of 15 years following the effective date of the proposed
annexation, or five years longer than the usual interval imposed by
State law.38

There are two additional elements in the proposed interlocal
settlement which are of significance to Montgomery County. First, the
agreement contains provisions whereby Radford agrees to amend its

appealed the denial of that permit to the Circuit Court of Montgomery
County and ultimately to the Virginia Supreme Court, but provisions of
the Settiement Agreement call for the City to withdraw that appeal.

36Settlement Agreement, Sec, 4.00. The uses permitted in
the County's M-1 Industrial district include truck terminals, assembly
of electrical appliances, automobile or mobile home assembly, labora-
tories, and the manufacture of a variety of items,

37H11]1ard, communication with staff of Commission on Local
Government, May 20, 1986,

38settlement Agreement, Sec. 2.05(a). The agreement also
contains a provision by which the City agrees neither to encourage,
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pending application to the Virginia Department of Health for the
establishment of a sanitary landfill on a portion of City-owned prop-
erty in the area proposed for annexation such that onily inert
materials might be disposed at the site.39 The County has pre-
viously opposed, for environmental reasons, the issuance of a permit
by the State for the development of a sanitary landfill on that
property.40 ‘Second, under the ferms of the proposed agreement the
City will receive and treat effluent emanating from sewer lines owned
by the Montgomery County Public Service Authority (MCPSA) serving an
area east of Radford until the completion of the Pepper's Ferry
Regional Wastewater Treatment Facility (PFRWTF).41 Once the

regional treatment plant is operational, however, sewage from the
MCPSA line and from the City will be pumped to the PFRWTF under the
terms of a previous interlocal agreement which governs the operation
of the regional facility.42 These various provisions in the
interlocal settiement between the City and County, coupled with the

solicit or support third parties in annexations initiated within 15
years of the effective date of the agreement. Further, the City
pledges to oppose such third party annexation petitions if filed. The
statutory provisions governing the interval between annexations are
set forth in Sec. 15.1-1055, Code of Va.

391bid., Sec. 3.01l. The site of the proposed Ingles Mountain

—_—

landfill contains approximately 20 acres.

40See Mary R. Fessler, Chairman, Montgomery County Board of
Supervisors, letter to Theodore W. Bess, Mayor, City of Radford, Jan.
14, 1985.

4lsettiement Agreement, Sec. 5.00. The MCPSA Tine is part
of the Plum Creek sewer system which was constructed using a Com-
munity Deveiopment Block Grant to solve an existing health hazard
problem, A portion of that line, which terminates at the City's sewage
treatment plant, and a pump station are located within the City's
current boundaries. In addition, the sewer line crosses a part of the
Wiley tract in the area proposed for annexation.

42Testimony of Asbury, Transcript, pp. 21-23. In addition to
the MCPSA and the City of Radford, other members of the PFRWTF include
the Pulaski County Sewage Authority, the Pulaski County Public Service
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modest impact of the proposed annexation, are features of the settle-
ment which are, in the Commission's judgment, din the interest of
Montgomery County.

INTERESTS OF THE AREA PROPOSED FOR ANNEXATION
The proposed agreement, as noted before, allows the City of
Radford to annex 1.45 square miles (928 acres) of land in six parcels

which are essentially undeveloped, contain no residents, and have no
immediate service needs or concerns. As indicated previously,
however, portions of the proposed area are enhanced in their develop-
ment potential due to access to major thoroughfares and public utility
lines.43 Although the future development of the areas proposed for
annexation will depend upon various factors, not all of which can be
controlled by either the City or County, the ability of Radford to
meet the urban service needs of the area, especially the provision of
public water and sewerage facilities, will increase the growth poten-
tial of that territory. Thus, in the Commission's judgment, the area
proposed for annexation is subject to future development and will
increasingly need and benefit from additional urban services.

With respect to these services, the Commission observes that the
City of Radford provides the only public sewage treatment system pre-
sently available to the area proposed for annexation. Although none
of the parcels to be annexed to the City are now directly served by
Radford, there are existing and planned public sewage collection lines
in close proximity to that area.34

The City's sewage treatment p1ént, which was constructed as a pri-
mary treatment facility in 1959, has a rated capacity of 2.5 million

Authority, and the Towns of Dublin and Pulaski.

43The City has identified three parcels totaling approximately
888 acres (95.7% of the area to be annexed) as having significant poten-
tial for future commercial or residential development.

440f the six parcels of land in the area proposed for annex-
ation, only the property owned by the City of Radford does not have
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gallons per 3ay (MGD).45 Since the plant currently treats an
average daily flow of 1.73 MGD, it has an excess capacity of
0.77 MGD.46 The City, however, is a member of the Pepper's Ferry
Regional Wastewater Treatment Authority which is financing the
construction of a 9.0 MGD regional secondary treatment facility
located in Pulaski County.47 By virtue of its membership in the
PFRWTA, Radford will be allowed to transmit 2.117 MGD of sewage to the
new plant for treatment.48 Once the plant is fully operational in
early 1987, Radford will phase out its existing treaiment facility, and
sewage from the City will be pumped to the regional wastewater treat-
ment plant. Thus, as the area proposed for annexation develops the
City's sewerage system should meet the needs of the enlarged
municipality.

In addition to being the sole provider of sewage treatment ser-
vices to the area proposed for annexation, the City of Radford offers

direct access to a public sewer line. The City, however, anticipates
the completion of a 12-inch sewer line in close proximity to its prop-
erty by July 1987.

45City Annexation Exhibit, p. 2.

46Testirnony of Asbury, Transcript, p. 55. Under the terms of
the proposed agreement the City will also receive and treat sewage
from MCPSA Tines until the complietion and operation of the Pepper's
Ferry Regional Wastewater Treatment Facility. The average daily flow to
the City's sewage treatment plant includes the infiltration of ground
water and inflow of storm water.” The Commission notes, however, that
in May 1983 the City issued general obligation bonds to correct
infiltration and inflow problems in its sewer system., (City
Annexation Exhibits, p. 2.) Removal of excess water from the City's

Tines will have the effect of increasing the treatment capacity of the
Radford plant.

47The PFRWTF is designed to treat wastewater generated from
residential, commercial and industrial sources within the City of
Radford, Towns of Pulaski and Dublin, and portions of the Counties of
Pulaski and Montgomery.

48C1'ty Annexation Exhibits, p. 4. Sewage from the MCPSA's
Plum Creek sewer system will also be pumped to the PFRWTF from the
City's treatment plant, but the guantity will not be counted against
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the only public water service in close proximity to the area.?9 1In
terms of the production of potable water, the City's water filtration
plant has a rated capacity of 8.0 MGD. Since the City's water distri-
bution system presently consumes 2.3 MGD, the system currently retains
an unused reserve of approximately 5.7 MGD, or nearly 71.3% of its
authorized capacity.50 Storage for the distribution system is pro-
vided by eight tanks at various locations throughout the City, with an
aggregate capacity of 4.78 million ga110n5.51 Although the area
proposed for annexation has no immediate need for central water ser-
vice, the City of Radford has, from our perspective, facilities
available to meet such needs as they arise.

With respect to other urban services, the evidence indicates that
the City of Radford currently offers a broad array of public services
to its existing residents and, in our judgment, has the capacity to
extend those services to the areas annexed as the need arises. In
this regard, the Commission notes that the City provides its residents
with weekly solid waste collection service and ektends to its business
concerns a schedule of collection dependent upon their needs .52
Further, the planning and land development control activities of

Radford's allocation in the regional facility.

49Only the Turner tract in the area proposed for annexation
has a City water line immediately adjacent to its borders. The
distance between the remaining tracts and existing City water lines
varies between 300 and 2,400 feet. Connection to City water lines by
the owners of the other property in the area proposed for annexation
would be at their expense. The closest MCPSA water lines to the area
proposed for annexation are located in the Plum Creek area, approxi-
mately one-half mile from the Wiley tract.

50City Annexation Exhibits, p. 6.

5l1hid., p. 7.

52Ib1d., p. 8. Residential solid waste customers are charged
$10 a month for municipal collection service.
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Radford are administered by a planning commission assisted by a pro-
fessional'staff of two individuals and guided by a recently adopted
comprehensive plan and zoning and subdivisiaon ordinances.53 Crime
prevention and protection services in the City are provided by its
police department consisting of 20 full-time sworn law enforcement
officers.? Fire services within the City are the responsibility of
the Radford Fire Department, which is staffed by 12 full-time paid
personnel and 30 volunteers and has available three pumpers, one
aerjal ladder truck, and other equipment.55 In terms of public
recreational facilities and programs, the City owns eight parks,
collectively comprising approximate]y.QO acres, a recreational center
and, in addition, utilizes an armory and facilities owned by the
School Board for its recreational activities. Through these facili-
ties, and through the efforts of seven full-time and 49 seasonal
employees, the City's Recreation Department sponscrs a variety of

531bid., pp. 8-9. The City revised its zoning and sub-
division ordinances in 1982 and adopted its most recent comprehensive
plan in 1984,

54Ib1d., pp. 9-10. The City's law enforcement efforts are
assisted by the presence of 14 ‘persons employed by the Radford

College security force, (Virginia State Police, Crime in Virginia,
1984.)

55Ib1d., pp. 10-11, In addition, the City anticipates the
delivery of a 95-foot aerial fire platform in June 1986. Based upon
the capabilities of the City's fire department and its water distri-
bution system, the Insurance Services Organization of Virginia has
assigned a fire protection classification of "6" to the City of
Radford. The ISO rating is based on a scale of "1" to "10" for com-
parison with other municipal fire protection systems and represents
an indication of a system's ability to defend against a major fire
which may be expected in any given community. Where protection class
"10" is assigned, there is usually no or minimal protection.
Protection class "1" represents a fire protection system of extreme
capability. The principal features used by ISO in grading a com-
munity's fire system are water supply, fire department, fire com-
munication and fire safety control. [John L. Bryan and Raymond C.
Picard, Managing Fire Services (Washington D. C.: International City
Management Association, 1979), p. 102.]
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programs and athletic leaques for its residents.56 Finally, the
City supports a full-service library and during FY1983-84 provided

~locally 81.8% of the funds required for the operation of that

facility.5/

With respect to other urban services, Radford's development
control instruments require the installation of curbs, gutters,
sidewalks and storm drains in all new subdivisions, and, moreover, the
City has established policies for the provision of these facilities in
existing developments at citizen request.98 In addition,
streetlighting in the City is provided by either the Municipal
Electrical Department or the Appalachian Power Company. Streetlights
will be installed, maintained, and operated at municipal expense at
all street intersections upon citizen request.®® Further, data
indicate that the-City has invested substantial amounts of local funds
in recent years for the maintenance of the 138.74 linear-miles of
public streets within its current boundaries.80 In sum, the City
offers its residents a broad array of urban services and, in our view,
can properiy serve the area proposed for annexation.

Finally, the Commission wishes to acknowledge the City's efforts
to address the housing needs of its residents. Through its acquisition

%6City Annexation Exhibits, pp. 11-12. City recreational
facilities include a swimming pool, 5 softball fields, 11 tennis
courts, 3 soccer fields, 1 football field and 7 outdoor basketball
courts.

57Virginia State Library, Statistics of Virginia Public
Libraries and Instutitional Libraries, 1983-1384.

58City Annexation Exhibits, pp. 12-12a. The City Qi]l bear
50% of the cost for the installation of citizen-requested curbs, gut-
ters and sidewalks.

59Ibid., pp. 12a-13. The City bears the total cost for the
installation, maintenance and operation of streetlights serving areas
within the service area of Appalachian Power Company.

60Ibid., pp. 13-13a. Between FY1982-83 and FY1984-85 a total
of $3.6 miTTion was expended for the maintenance of Radford's road
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of a Community Development Block Grant, 17 housing units have been
rehabilitated and 33 sites have been developed and sold in Radford for
the construction of housing for low and moderafe income persons. In
addition, a variety of other assisted housing programs are being
operated within the City.6l 1In our judgment, housing is a fundamen-
tal concern of local government.

Based upon our review of services currently available to the resi-
dents of Radford, the Commission concludes that the City can and will
respond properly to the needs of the areas annexed as they emerge.
Such services, especially the provision of public water and
sewer, should be of benefit to the area as it develops.

CITY'S COMPLIANCE WITH PREVIOUS COURT DECREE

The Commission has noted the issues presented by two City resi-
dents at the public hearing held on the evening of April 21, 1986.62
The concerns expressed by those citizens related to the provision of
water and sewer services to two areas (the Cumberlea - Quail Ridge
area and the Ingles Mountain area adjacent to State Route 232 and near
the intersection with Interstate Highway 81) annexed by the City in
1977.63 In both instances, the citizens contended that the City has

system. Of this amount, approximately $2.0 million, or 54.3% of the
total, was from local sources.

61Ibid., p. 29. Currently operating within the City are the
U. S. Department of Housing and Urban Development's (HUD), Section 8
New Construction Program (construction of 113 units, rehabilitation of
27 units, and moderate rehabilitation program}, HUD's Section 8 Rental
Assistance Program for existing housing units (100 units), and housing
programs of the Farmers' Home Administration (48 muliti-family units
and Rural Rental Housing program}.

62The persons appearing before the Commission were Dr. Kenneth
Gray, who lives on Charmont Drive in the Cumberlea subdivision and Mrs.
Gay Decker, who lives on Fairway Drive but owns property in the Ingles
Mountain area.

63The adequacy of fire protection services was also cited as a
concern of residents in the Cumberlea - Quail Ridge area. Adequacy of
this service in that area, however, is essentially a function of the
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not complied with the annexation decree of October 1976 in terms of
the extension of services as required by the court order.b4
Specifically, speakers asserted that the City has not provided water
and sewer services in accordance with City Exhibit 28 as approved by
the court in its 1976 order,65

The Cumberlea subdivision, part of the Cumberlea - Quail Ridge
area referenced above, is currently served by a four-inch public water
line, but it does not have available public sewer. The homes in this
subdivision are served by private septic systems.66 The Quail Ridge
community is served by City water, but through a private line. As
with the other development in the areas, residents in the Quail Ridge
community rely on septic tanks for sewage disposal. The Ingles
Mountain area off Route 232 does not have available public water or
sewer. Water is provided in that area, however, by a private well and

~a spring. The Commission has been advised that the principal concern

of residents in the Route 232 - Ingles Mountain area is the avail-

availability of water and water pressure.

645ee testimony of Dr. Gray and Mrs. Decker, Transcript of
Public Hearing Before the Commission on Local Government, City of

Radford - Montgomery County Interlocal Agreement (hereinafter cited as

Public Hearing iranscript), Apr. 21, 1986, pp. 10, 11, 16, 18, and 19.

Sec., 15.,1-1041(e), Code of Va. states that no annexation shall be
decreed by the special three-judge court uniess the municipality "has
substantially complied with the conditions of the last preceding
annexation . . . ." It is relevant to note that the 1977 annexation
was not the last experienced by the City.

65¢ity Exhibit 28 stated that the City will install larger
water 1ines and a new sewer line to the Cumberlea subdivision and a new
water line to the State Route 232 and Interstate Highway 81 intersec-
tion.

66There have been at least five septic tank failures in
Cumberlea since 1977. In addition, two Tots have been rejected for
septic tanks. (Lowell Hartley, Chief Sanitarian, New River Health
District, communication with staff, Commission on Local Government,
May 6, 1986.)
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ability of public water.67

The fundamental issue in regard to the provision of services in the
Quail Ridge and the Route 232 - Ingles Mountain areas is, it appears,
the status of those two developments as subdivisions. Since the 1977
annexation the City has contended that neither of the areas is a '
legally dedicated subdivision and that until such time as the resi-
dents take steps to bring the areas into compliance with the City's
subdivision ordinance, or unless they accept the terms of the City's
utilities ordinance, Radford cannot provide them with public water and
sewer .08 Alternatively, the residents of those areas believe that
the 1976 court order represents an absolute obligation of the City to
provide these services at public expense, irrespective of City Code
requirements.

In terms of the City's future extension of service to the areas in
question, this Commission has been advised by the City that the
Cumberlea subdivision will, in the near future, be served by a new
eight-inch water line and by public sewerage. These facilities are
expected to be available to residents of that subdivision by May
1987.69  When these projects are completed, the City will, in our
view, have met the requirements set forth in the annexation order of
1976 for water and sewer services to the Cumberlea subdivision.

With respect to the Quail Ridge community and the Ingles Mountain

67Testimony of Mrs. Gay Decker, Public Hearing Transcript,

p. 19.

68an examination of land transfer records indicates that the
Quail Ridge and Ingles Mountain developments are not dedicated sub-
divisions., (Hilliard, communication with staff, Commission on Local
Government, May 20, 1986.) See also Radford City Code, Chapter 21,
Articles III and V. Compliance with the utilities ordinance may
require the granting of easements from property owners, rights-of -way
for undedicated streets, and the expenditure of private funds by the
citizens.

694i11iard, communication with staff, Commission on Local
Government, May 20, 1986. Included in the planned utility improve-
ments is a new storage facility to serve the Cumberlea - Quail Ridge
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area, this Commission has noted the concerns raised by the City
regarding the extension of utility services. First, both the Quail
Ridge and Ingles Mountain development are, apparently, undedicated
subdivisions devoted to residential use.”0 Further, there are no
dedicated roadways or utility easements sufficient to serve the areas
in question. This Commission fails to see a means by which utility
services can be extended to the Quail Ridge and Ingles Mountain com-
munities other than through the dedication of those areas as sub-
divisions or through the residents' compliance with the City's
utilities ordinance.

In this regard, we have reviewed the provisions of the 1976 court
order relative to the extension of utility services to the annexed
areas. With respect to such services, the court order decreed:

Water Facilities: . . .As the need therefor arises, the City
will furnish improvements to and extensions of water service
to all parts of the annexation area consistent with the
policy now existing or hereinafter established within the
City, subject to the same terms and conditions applicable to
others similarly situated within the present corporate limits
of the City of Radford, without discrimination or special
favor to either residents of the present city or residents of
the annexation area.

Sewer Facilities: The City of Radford shall extend and pro-
vide sanitary sewer services to the annexation area . . . on
the same basis as is now provided to the citizens of the pre-
sent City.71

area, The various water improvement should enhance the fire
suppression capabilities of the City in the area.

70We note that the issue of “implied acceptance" by the City
of undedicated roadway and subdivision streets has been raised with
respect to the extension of service to these areas. While this issue
presents legal questions which must be resolved in another forum, we do
observe that the "implied acceptance” of offers to dedicate have been
disfavored under Virginia lTaw, [See Brown v, Tazewell County

Authority, 226 Va. 125, 129-31 (1983).7

7lp17en E. Cloyd, et al, v. County of Montgomery and City of
Radford, Decree of Annexation, Circuit Court of Montgomery County

(1976).
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(ﬁk> It does not appear to this Commission that the above-cited provisions

o are intended to override the City's general policies with respect to
the provision of water and sewerage. The court decree, in our
judgment, is intended to assure residents of the annexed areas that
they will be accorded nondiscriminatory treatment in the receipt of
utility services. In adhering to its subdivision regulations and util-
ities ordinance relative to the extension of services to the Quail
Ridge and Ingles Mountain areas, the City has been nondiscriminatory.
Indeed, to waive the terms of those Tocal enactments to extend ser-
vices to those areas would constitute preferential treatment contrary
to the court's decree. Based on our experience in local government,
we believe the City has properly discharged its responsibilities with
respect to this issue.

Finally, the Commission notes that the City has constructed a ten-
inch water Tine along State Route 232 and that water from that facil-
ity can be made available to the residents of Ingles Mountain area
under the terms of the City's utilities ordinance.”’2 For the Quail

(::) Ridge development, the Commission observes that public water is and
will continue to be available to residents of that area and that
compliance with the City's subdivision ordinance could facilitate the
eventual provision of sewer service. Residents of both areas also
have available the option of receiving sewer service under the provi-
sions set forth in the City's utilities ordinance. We encourage the
residents of these areas to explore those alternatives,

) 12The City has a utility ordinance which makes two methods
available to citizens for obtaining utility service when the proper-
ties to be served are not contiguous to the public Tines.

O
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FINDINGS AND RECOMMENDATIONS

The interest of the State in this and simiiar interlocal issues
is, in our judgment, the development of an equitable resolution which
is protective and promotive of the viability of the affected jurisdic-
tions. The proposed settlement agreement in this instance meets that
standard. Accordingly, we find the proposed agreement consistent with
the best interest of the Commonwealth and recommend the court's approval.



-

Respectfully submitted,

Magy Sh&wo:od Ho'it, Vice éﬁairman

WiTliam S. Hubard
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ADDENDUM STATEMENT

As an addendum to the preceding report the Commission desires to
express its concern regarding the future extension of services to the
small island of property on U. S. Highway 11 and embraced within the
Wiley petition which would remain in Montgomery County. While this
island of property does not create any immediate service concerns, the
provision of services to the property is an issue of significance. In
particular, the extension of utilities and the provision of emergency
services are potential sources of concern which merit attention.
Accordingly, the Commission recommends that the City of Radford and
Montgomery County address the issue of the provision of services to
this island of property by modification of the proposed settlement
agreement or Dy a separate instrument. Such modification of the pro-
posed settlement agreement or the separate instrument should establish
clear responsibility for the provision of services to that property.



APPENDIX A :

PROPOSED SETTLEMENT AGREEMENT
CITY OF RADFORD - MONTBOMERY COUNTY

THIS AGREEMENT, executed fhis 12th day of March, 1986,
by and between the City of Radford, Virginia, a Virgiﬁia
Muﬁicipal Corporation, hereinafter reFeEred to és the "City'ty énd
the BEOARD OF SUFERVISQORE OF MONTGOMERY CDUNTY, VIRGINIA,

hereirnafter referred to as the YCounty.”

1.00. The City made application to the County, sin
August 1984, for a special use permit for the eztablishment énd
operation of a sanitary landfill for the disposition af solid
waste on a tract of land containing 195,59 acres, more or leés,
land, located on the northerly side of Interstate Route I~81;in
Montgomery County but owned by the City. The County denied ?he
Permit, as a result of which the City initiated a De:laratéry
Judgment action in the Circuit Cowt of Montgomery County ;to
determine the validity of the denial of such permit. Q{taé &
pProtracted trial, the Circuit Court of Montgmmery Coun%y,
Virginia enteréd & Final Order denying the relief requested: by
the City and sustaining the action of the County in denving #he
special use permit. The City has filed a Fetition for Nrit;uf

Error in the case with the Supreme Court of Virginia,‘action:on

which is pending inm said Court at  the time of the execution: o+

this instrument.
1.01. The City has also filed an application with the

Virginia Department of Healll, for a permit for the use of the

Rev. /12786
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land referred to in Section_1.00 abave for a sanitary landfill,

witich application is currently pending before that State agency

and on which final action has not been taken.

3

1:82.  The City is, in addition, the owner of a tract

It

ar parcel of land which is inside +the corporate limits ngthe
City, containing 20.749 acrec of land, which was acguired grcm
Robert N. }Alderman, et ﬁm by deed dated April 18, 1985, re:méded
in the Clerk’'s Office of the Circuit Court of the Cityé of
Radfard, Virginia in Deed DBook 114, page 7. The City 6&@@
application +*o the Virginia Department of Health for a permitsfbr
the establishment of a sanitary landfill for which Yirginia Sélid
Waste Management Fermit #479 pnas been issued by the Virgénia
Department of Health. The City has applied to the County fér a

land distwbance permit angd for- z special use permit for certain

uses  on  the real estate mantioned in Section_1.00 and Segtic

1o

1.¢

11 of this instrument, which are related to the developmentfﬁnd
use of the land mentioned in this Section_1.02 for the PUrpOses
for which Virginia Solid Waste FMlanagement Permit #479 was issd%é.
Action on both applicatiDHE to the County is pending on the &afe

of execution of this instruwnernt. :

1.02. On or abeut December 20, 1983, pursuant to ‘the

Fequirenents  of EESELQQ__AELl:L&iiZl__Qi__EDE-QQQE-Qi-!LiQLD&sL~
LEQQL__gg*_gmggggg, there was filed with the Commission on thal
Government of the Commonweal th of Virginia (hereinaﬁjer

"C.L.B."), by Dla S. Bowling, Simuel Q. Lewis, Alice E. Lewis,

Fatrricia H. Lewis, Simuel 0G. Lewis, Jr. and the City of Radfn?d,

Rev. Z/12/84
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Yirginia a notice of their imtent to seek designation of certain
arzas of Montgomery County cwned Sy the Petitioners and also
Parcels awned by Irene Noell Turner and Ada 8. Forrester,
{(Fostaer), to the City of Radford, Virginia under +the provisions

of Zgckicn iS5

N
|

Wwith which said notice were filed various documents, exhibits,
maps and other material specified in an annotated listing thareof
appanded to  the Notice. Tha Caunty subsequently filed in the:
Circuit Cowt of Montgomer:y County a Motion to Dismiss the;
proceedings  thus initiated baetore the C.L.G. and requesting that{
the Cowrt certify to the Supremes Court of Virginia the necessity.
for the designation of a Thrae Judge Court to rule on the Motion,
to Dismiss the proceedings, in  which Section 1168 _of the.
=QCE. 2Ff_virgipia, 19750, as_amended was cited as the basis for
said Motion. The Meotion was aoverrul ed after a hearing on January:
%1, 1984, and the Court’'s ruling was reduced toc a written Drdgrf
enterad on March 7, 1986. Although the County filed with the}
Chief Judge aof the Twenty-Sevasnth Judicial Circuit a Motian far;
Reconsideration of the Court s ruling, the Motion has beenw
withdrawn by letter dated March 8y 1986 to the Judge of thE;
Court. The County has a&alzo filed with the C.L.G. a similar:
Motion to Dismiss the proceedings before the C.L.G. on the samei
basic grounds alleged oefore the Chief Judge of the Twenty-
Eeventh Judicial Circuit, action on which Metion is still] prending
before the C.L.B. However, rotice of withdrawal of said request!
has been given to the C.L.G. by written letter of this date.

:

flav. Z/12/84:
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1.94. Subsequent tc the filing of the Notice +to the

C.L.B. mentioned in Section 1.23 of this instrument, on aor abduﬁ

the Znd day of February, 1984, Bruce H. Davis and Hucy N. Da%ié

filed with the C.L.B., as required by Sectipn_15.1-945(7) of the

ode. of Virginia, 1950, as_smended, a Notice of their intent to

seaelk annexation of certain land owned By them in Mantgomsry

County to the City of Radford under the provisions of Section

«121033 of the Code of Virginia. 1950, _as_amended, containing &
total of 79.2470 acres, with which notice were alsao %iieg
certain maps and exhibits reflected in an annotated list theréaé
attached in the Notice. Also subsequent to the filing of thé
Notice mentiomned "in Section_1.03 of this instrument, on or abéu£
February 28, 1986, James L. Wiley, Jr., Lewis S. Wiley, Cami#lé
D. 8Sullivan and Hugh X. Sullivan filed with the C.L.G., Eag
required by Section 15.1-945(7) of the Code_of Virminia. 1950, ad.
amgnded a notice of their intent +o seek annexation of 59?1_
acres of land owned by them in Montgomery County to the City}cé

Radford under the provisions of S

[0y
in
jrt+
fo=-
10
[}
[
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Virginia, 1950._as_amended, with which Notice was also filed =
.o

description of the land involved. Subsequently a map of said
real estate, dated Dctober I, 1969, made by Wiley % wilsénﬁ
Consulting Engineers and Architects, entitled “Flat of a Tract;né
Land Surveyed for Radford College, laocated on U. S. Route 11 E%sﬁ
of the City of Radfard in Riner_ Magisterial District ‘of!

Montgomery County, Virginia" was also filed with the C.L.B{

Rev. IT/12/84



In  the Notices Ffiled by Davis et ux and Wiley et al,

the Feltitioners referred to the Petition described in Eection

1.92 of this instrument, and requested that proceedings relative
to their respective Notices be :Dmbinéd and considered with the
procesdings which would resuit from the filing of the Notice hy
Cla 5. Bowling, et al. '

1.98. With the sazsistance of the C.L.G. the City and
the County have engaged in mediation of their. various areas of
disagreensnt and dispute, as & result of lwhich certaiﬁ
understandings have been rsached relative to certain areas of
their disagreements, which understandings have been approved by
the Joint FResolution adopted and approved by the Council of the
City of Radford, Virginia and the Board of Supervisors u%
Montgomery County, Virginia, adopted on February 28, 1984, which
resolution recognized that =z farmal agreement of understanding
incorporating the terms aind conditions approved in  the
Resolution, and other provizions the parties consider NECESsary |
submitted to and approved by the governing bodies of the parties
hereto, is ‘reqﬁired before proceedings before the C.L.G. and thé
Court can go forward and” be made final and binding on thé

Farties. The parties furthor recognize and agree that the

Provisions of Section 15.1=1147.1 of _the Code of  _VMirginia, 195
as__amended, apply to and govern the application, approval and
effectiveness of the Joint Rezolution adopted February 2B, 1984

and this instrument. The Code provisions to which reference ig

made require submission of this Agreement to the C.L.G. foﬁ

Rev. I/12/84



reviaw and study, and also Fequires a  publie hearing therson by

the C.L.B. pursuant to Section 1-945.7.A of the Virginia_Code,

1

a8 wall as a written repcrt by the C.L.G. of its Findings a&ﬁ
reommandations relative to the prcpnséd Agresment. In additinq,
zaid Code provisions reguire that uﬁon receipt of the C.L.G. ‘s
report, both parties herstoc gust conduct public hearings relatiﬁg'
Lt any proposed Agreement, after publicatien of notice thereof ag
requirad by statute, following which ordinances must be a&optéd
by both governing bodies arproving  such ﬁgreement, which must
thereafter be submitted to the appropriate Court for approval or
disapnroval. Based upen the recognition of the tfuregoing
Fedquiranents  and procedures, both parties understand and agre@
that neither the Joint Resoiution adopted February 28, 1984, no}
this instrument, can be deenszd to constitute the approval of th?
fimal Agreement and understanding between the parties until %h%
appropriate ordinances are adopted b§ the respective governing
bodies apﬁroving the Agremment, and such agresment has beéb
submitted tq the appropriate Couwrt and a4pproved by a final Cdur£

Dirdear,

ANNEXATION = EFFECTIVE DATE -
MEX c

ANMEXATION MORATORIUM ~ CERTAIN_FROFERLTY EXCLLDED = E

—— e Sty s e v s e 2 L T Tl kel

=200, The Notice of Intention to File Annexation

Frocesdings filed by DOla ©. Zowling, Simuel o. Lewis, Ali:e;Ei
Lewis, Patricia H. Lewis, Simuel 0. Lewis, Jr. and the City u%

L)

Radford, WVirginia incarperastod certain exhibitz, documents, maps
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and other material which, among other: things, described six
parcels of real‘ estate for which ﬁnnexatinn to the City of
Radford was being sought. These parcels Gere describad hy metes
and bounds in & book of exhibits entitléd "Aﬁneﬁatinn'Proceedings -
O0la 8. PBowling =t al wvs. County of Mnnfgomery, Virginia®
(hereinafter called 'Mnnexétion Book") on pages A~4 through A—é;
The parcels were also shown on a map of the petition area which
is designated as Exhibit RM-4. In addition,. subsequent to the
filing of the original WNotice by 0la S. Bowling et al, thé
Additional Motices specified in Section__1.04 of this instrumenﬁ

wers also filed by the landowners identified 1in said ggggigﬁ_
1.24, with which notices property descriptions and maps showing
the affected properties were also filed. It is unpderstood an&
agraed between the parties that, subject to the Ffurther
proceedings before the C.L.G6. and the final Court Order, thare
shall be annexed to the City the following praoparty. .
(a) Farcels Nos. 1, 2, 3 and 4 as described on Pageé A=
4 and A-5 in the above mentioned Annexation Eook
and also as shown on Exhibit RM—4 filed with the
Cul.B., these parcels being land identified .aé
being the property of Irene Noell Turner, é.ED.
Lewis, Ada Foster and City of Radford. Parcel mo;
4 is real estate owned by the City of Radfmré
which is on the north side of Interstate Route Bi
and contains & total of 195.59 acres in Mnntgumérﬁ

County.
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{b} The entire parcel, supposed to contain 298t acres,
described on the maﬁ provided in connection wiﬁh
the Notice of Intent to Seek Annexation filed hy

James L. Wilzy, Jr., 2t al, plus any partion of

U.S. Route t: along which the praperty fronts.

The real estate tc be annexed to the City as to which
this Agreement applies is also generally shown an a map attachéd
to the Joint Resoclu-ion adopted by the parties.on February 28,
198& and signed and initialied that date by the Mayor of the Ciéy
and the Chairman of the Board of Supervisors of Montgamery Caunﬁy
and identified as Farcels A, B, C North, ! and 2, plus an area
Dutliﬁad in purple and identitied as "Radford Horse FaFm

(Wilay)",

I3

2221. The City agrees to exclude from its annaxatiﬁn
pProposal that portion of the real estate +to which it has titlé'1
described as Parcel #5 on Piges A-S and A—-& in  the Annexatiﬁn
Book, and the real estate described as Parcel #6 on Page é*% af
said Annexation Book, also cesignated and shown on Exhibit RM-4.
In the proceedings before the C.L.G. and in the Circuit Caqrﬁ,
the City agrees to advise the C.L.G. and the Court ﬁh%t
annexation of said parcels is not sought or desired by the éif&
and to move that the same be excluded from any recommendation éf
the C.L.G. and from any Decree of Annexation entered by AFHE
Couwrt. The area to be excluded and to which this §gggigg_g

applies is property owned by the City located an the south dide
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of Interstate Route Bl, and is shown on the mag above mentlnned
which is annexed to the Joint Resalutlon admpted February 28,
1986 and identified as Parcel C South. '
«2%. The parties recognize that the owners of Par:elér
D and E as shown on the map anneded to the Joint. Resolution og
February 2\, 1984, ie: 0Ola S. Fowling, and Bruce H. Davis et 'u%
are sgeking to have those parcels annexed to the Cify of Radﬁcrdé
and are not and cannot be bound by this understanding betwsen thé
Rarties, and said property owners have a right to pursue theié
request {or anneration, to appear and present evidence before th%
C.L.G. and the Court, and to atherwise take such action as theﬁ
deem appropriate to effect arnexation of their property to thé
City. The City is unable to and does not assume any Dbligatfo&
with respect to the desires and requests of those prmpeﬁté
CWhers. Ehould any additiaonal landowners® petitions be Fifaé
between the date of this agreement and the effective date.oﬁ
annexation, the City agrees #hat it will not encourage ar EUDDDF€
the same, and will uppdse such landowners’ petitions, if filed. ;
Z03. It is agreed that metes and bounds des:riptioné
af the real estate as to which the parties agree annexation shalﬁ
eccuwr, as drafted by O0lver, Incorporated, and shown on a detailed?
map thereof, at the City's expense, is attached to this Agreeméhﬁ

as Exhibit “A". Said descriptions and map shall also be prnvidei

to the C.L.B. and to the Court which considers the agreement and:

' i
annexatiaon. :
]
1S

*
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a4. The parties agree that an effective date fn?

v

L
annexation of the various arzas to the City is contemplated to; be
July 1, 1984, and both parties  shall exercise diligence ,i%

-

appearances before the C.L.G. and the apprbpriatg Couwrt, i?
presentation of such evidence as may be requlred and in tak}n;
all reasonable steps to the end that a final Cmuft Order may?b;
entered prior to July 1, 1984 to make the annexation e#%ettivé a%
of that date. If delays occur which are beyond the :antrol:c}
the parties by virtue of which the July 1, 1986:E+fective d?t;
for annexation cannat be achieved, then the same efforts w}l?
cantinue to seek an effective date as gearly as can be achieved'i%

%
the year 1984, both parties recognizing that such date is subject

to judicial determination. Soth parties will urge and recammenh,

J

to the C.L.G. and to the Cowrt that theip Agreement be appruved

and that the annexation of caid land to the City be in full fur:e

-

and effect at the marliest practicable date. . f

i
£2.99. The parties recognize that under the statutes of

the Commonwezalth aof Virginia in the uswal or rormal case in whicb

-
.

a city seeks annexation of land from a county, such a city may

not again seek to annex territary of such county within ten YEarse

next succeeding the effective date of such annexation unless thé

2

parties mutually agree otherwise. They are also aware that an

M 1
annexation court in such circumstances copuld reguirs assumptinh

.

by the City of a proportion of County debt, require payment fby

the City of sums for the value of public improvements, ang

'

datermine and require the payment of up to five years of lost tax

.‘?
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revenues to such County by the City. While the City maintaiﬁs

that the Present annexation effurtsx are 'npot the ‘"usual" ' or

"normal" proceedings contemplated by such statute, but should: be

geverned by the provisions of Se ectio Q_lﬁ_l_10'4 _of_ _the_ Vi g_ﬁ;é

Code, the County maintains a contrary position. Notwithstanding

thiz conflict in positions, and taking into accoumt the pmli:y'qf

the Commenwealth to promote voluntary settlements betwégn
goverrnmental jurisdictions, the parties agree as follows: “

(a) Beginning with the effective date of annexatian:gf

the parcels of real estate to the City as to which

the parties have agreed as set forth and dascribéd

in Sectien__ 2.01 and Section. 2.03 of this

instrument, tne City will not seek annexation354

land from Mantgamgry County within fiftesen (éS)

Years next succeeding such effective date, éﬁd

during such period will not initiate or proc#he

the initiation of annexation proceedings {dr

Fetitions for Annexation of land from Montgmm#ﬁy

County to  the City by landowners and will Gppbse

such  petitions. The parties recognize that'tee

City cannot gquarantee that Fetitions $§r

Annexation will not be filed by Montgomer:y Cauntf

resiﬁents, but the GCity aqree not to encour@gg,

solicit or suppart the Same, and will oppose sgih

landowners’ Fetitions if filed.

flev., T/12/8s6



----- (b) The parties agree - that there are no pubiié
improvements cr County' aowned improvements in thé
area to be affected by annexation for which éhé
County wauld hbe entitléd to dompensation unﬁe%

Section_15.1~-1042 of the Virginig_ggggL

(c)  In consideration of the annexation moratorium to

which the City has agreed in Subparagraph (a) ‘of

b

this Sectien Z2.05, the County waives any claim ?of

1,

compensation from the City for any loss of net ﬁag
revenues, and for any other payments, deb%
assumption, c<cmpensation or any other benaﬁiﬁ
which it might otherwise claim under §gggggg_;§;£:

O 1042__of the Virginia Code or any other applicable
statute. f'

(d) Each party shall bear its own costs and expensés;
in:luding thaza already incurred ar which may%bé
incurred, for any purposea related to tﬁi;
Agreement, proceedings before the C.L.G., c&ﬁr?
appearances, legal and experts’' consultation %n@
other fees, or tor any other purpose. (fhé
parties have previously committed to equally Uéa;

the cost and sxpernses of mediation.)

I3

22 6. For purposes of this Agreement, the partieﬁ
hereto do consent to the jurisdiction of the C.L.B. to proqeeﬁ

with the consideration of all issues involved in the Notices bf

(‘) Intent to seek Annexation described in Section 1.03 and Se;tich_
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1.204 of this instrument as Frovided in Chapter 19.1 and Chgé;gg_

?

e6.1:1_of _the Code_of Virginia. 1390, __2s_amended, as embraced in

N i Lt — . —— oo T R TS S i v S g 1A i e e v

this fgreement, and do further consant and agree to ithe
jurisdiction and powar of the proper court .tD consider :and
finally rule upon all substantive issues. relative to %tha'
annexation of land, adjustment of boundaries, waiver of mcneéary
adjustments o compensation, annexation moratorium and all Dﬁher
isgues presented by the Joint Resolution, this Agreement, ;the
Rroceedings before the C.L.G., consideration of the report cfﬁthe
C.L.G. and ordinances enacted by the parties, and/or ;Eh&
difference between the partiess which might or could aris% by
virtue of any or all of the Toregoing.  Neither party shall réise
(:) or insist wupom  any objection to the jurisdictinn of the CLé or
the Caurt to hear and act upur the Agreement and issues preseﬁted
thereby, or to the form, content or regularity Df. documénts
herstofore filed or proceedings heretofore had, before the D.ﬁ.B.
or the Caourt.

2.97. The C.L.C. has, by its letter dated Marcﬁ &,

19846, notified all interested parties of its schedule of re?iew
and other proceedings, which requires that all materials wﬁich
the parties desire to file relative to the annexation and fthé
Proposed settlement be filed by April 1, 1984, and that on ASril
21, 19B% the C.L.G. will +tour ‘the relevant area and con&ucﬁ
. hearings. The parties hereta agree that the scﬁedulef isg

“easonable and is acceptable to hoth.

”
v i
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2:0Q. As noted in Segtion 1.00 of this Agreement, the

City has pending in the Supreme Court of Virginia a Petition for
a Writ of Error to  the Judgment of the Circuit Court }Df
Montgomery County, Virginia denying the City's Motion %D?'
Declaratory Judgment reversing the County’'s denial of é spe:%al
use permit for the use of 195.59 acres of City awned land on %he
North side of Interstate Route [-81 for a sanitary. landfill, Ee;

the so-called "Ingles Mountain Landfill" site. DOn or befara ihg

effective date of annexation of the land desgribed in Section

——— — —— — —

-3

.00 af this instrument to the City, the City agrees to withd?a@
the Fetition for Writ of Srrar or, if a Writ has been grantgd;

then to dismiss its appsal. Neither party shall claim %ny

reimbursement for costs or expenses resulting from said

litigation.

-

2:81.  The City has currently pending with the Virginia

I

Department of Health an application for a solid waste managemént
permit for placement and operation of a sanitary landfill on ihe
same parcel of land, ia: the "Ingles Mowntain Landfill® site,ias
specified in Section_ _1.0G1 of this Agreement, which applicatéon
has been actively opposed by +the County. On or before éhe
effective date of annexation to the City of the land described%iﬁ

Bection 2.00 of this instrument, the City agrees to amend its

current application with the Yirginia Department of Health for

Rev. 3/12/84
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the Ingles Mountain Sanitary Landfill site to request a permit
four disposal of inert solid waste: only. as .defined in and
contemplated by the Virginia Solid Waste Regulations, ie: FRules
and Regulations of the Virginia Department of- Health, Chapter
XMIII, Disposal of Solid Waste, =ffective Ap?il ;, 1971, Part
IT1, Artigle 1; Bubsection D, a copy of which is attached to and
made a part aof the Joint Resciution adopted February 28, 1984 and
witich shall be attached to thisg Agreement as Exhibit ®. Thé
County cavenants not to oppose the amended application.

2.02. With respect to the amended application and the
use of the "Ingles Mountain Landfill® site for disposal of iner%
solid waste, screening of the site will comply with the
requirements of the Virginia Department of Highways add
Transportation. .

2.93. The City has entered intoc an Agreement wiﬁh
Fulaski County, dated February 21, 19846, and anticipates that ft
will implement that cooperative Agreement and dispose of certa#n
of its so0lid waste as therein contemplated. Mothing herein is
intended to imply that the City binds itself or Fulaski County ﬁc
dispose of solid waste exclusively pursuant to the terms aof that
Agreemant.

ARTICLE_IV

-gE

e e P e e v Y — i

4.20. The City owns approsximately 268.214 acres of

land adjeining the southerlyw side of Interstate Route I-81 whicﬁ
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it acguired from Alan D. Gillis, Substitute Trustee, (recordedrin
Deed Book 492, Page 412, Clerk's' Office, Montgomery Cnunt;
Circuit Court), which is a portion of Parcel #5 on Pages A-5 and
A& of the Annexation Book, and also a. partinn. of Parcel #E_és
shown on the map marked Exhibit RM—4. This prdperty ig ;urrengly
zoned A-1 Agricultural under the Montgomery County Zon;ng
Qrdinance. The City wil? immediately proceed to file ;an
application to rezone said parcel to M-1 Industrial under said
Zoning Ordinance, and the County will immediately consider sgid
application and procewed 1in good faith to consider such rezoning

of the land M-1 Industrial.

et e e e o ) 3, e s

290, Consistent with its obligation as a member -of

I1q

the Fepper ‘s Ferry Regional Wastewater Treatment Authority, fhé
County has undertaken the construction of a sewer system 1in fh%
Flum Creelk area of Montgomery County (Contract 11). In pursui@
of the plans for said system, the County was granted a special
Uee permit by the City for the construction within the City of
the Flum Creek Fump  Station, and, in addition, was granteé
certain zasements by the City as well as permission to instaii
sewer mains within  the City which will ultimately tranﬁpnrﬁ
sewage to the Fgpper's Fﬁrry_ Regional Wastewater Treatmehé,
Facility in Pulaski County. tHowever, since the Regional Fa:ilify

hag not been completed, the County has caused its mains to be'
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cannected with the City’'s treatment facility. Due to
disagreements between the parties, no. contract has vet been
erecuted to permit thé delivery of wasta by. the County to the
City treatment facility for treatment.- ‘

A proposad Contracl has heretofc%e been approved hy
Montgomery County P.S.A. ©on December 13, 1989, and the parties
agree that upon execqution ard delivery of this Agreement the
said Contract relating to the transportation of city waste by the
County, and the reception of waste from the County by the City
for treatment shall be approved and executed and zhall become
ﬁperative. Tﬁe Coupty has provided to the City written
assurances sufficient to the City's City Mamager that the
gasoline spill adjacent to the County’'s sewer line will not
adversely affect or damage the City's sewer system and/or
treatment facilitigs, and a copy of said assurances, together
with a copy of Montgomery County P.S.A.'s Sewer Regulation=z, is

attached hereto as Exhibit """,

5. 00, The terme and provisions of this Agreement may
be mndifiea, altered, amended, waived or supplemented only by the
mutual consent of the parties as agreed to by a majority vote of
full membership of gach of the governing bodies, reduced to

writing and signed on behalt of the City and the County.
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6.01. The parties agree that no term, condition or
provision of this Agreement is exclusive to itseif, but that each
term, condition and provision isg dependent upon and in
consideration of each and every other term, condition and
provision, and 1f either party violates one or more of said
terms, conditions and provisions, or if for any reason all are
not approved and given full force and effect without
modification {including without limitation, rejection or.
invalidation by a Court of competent juriasdiction), then the
entire Agreement and all of its terms, conditions and provisions
shall be null, void and of no effect, ab initio, except to the
extent the parties may agrece and consent otherwise as provided in

Section 6.00 of this instrument,

6,02, This Agreement shall be enforceable by an

appropriate Court of competent juriédiction a3 the circumstances
may require,

IN WITNESS WHEREOF, the parties hereto have caused
these presents to he -executed by their respective authorized
officers, by action of their respective gpoverning bodies, .all as
of the day and year first above written.

CITY OF RADFORD,

a Virgipia Municipal Corporation
By@ea/@w

Mayor

(SEAL)

Clerk of tHe City of Radford

Rev. 3/12/86

18



BCGARD OF SUPERVISORS OF MONTGOMERY

COUNTY,_VIRGINIA )
rd —~ ‘ }, -
By —“:._L . ___("i___) Fi —!I‘__'. : ‘/-- -):_'//
(SEAL) ) CHatrman
Attest:

/A

Clerk of)t Board of
Supervisors of Montgomery County
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